

PURPOSE OF THE BILL

To ensure that the Department of Toxic Substances Control be the lead agency for approval of cleanups and restrictions on sites where proposed future land uses include residential or other sensitive uses and which are contaminated with a substance that presents a potential human health risk which requires long term land use controls.
PROBLEM & NEED FOR THE BILL  
Currently, the Department of Toxic Substances Control (DTSC) and the Regional Water Quality Control Board (RWQCB) both have the authority to develop and implement a cleanup plan for a contaminated site proposed for development.   These two bureaucracies have different statutory emphasis.  The DTSC’s focus is on cleanup of contaminated soils and cleanup of hazardous wastes.  The RWQCB’s primary mandate is protection of drinking water quality.  Both issues are important.  But the cleanup process of the agencies, as well as the skills of their staffs, are based on their mandates.  
According to conventional wisdom, the RWQCB plan may be less expensive and simpler for a developer and therefore more attractive.  This expedient process may lead to a site left with serious unconsidered health risks to inhabitants in the long run and jeopardize the status of the development as well as the jurisdiction (city, county, etc.) which unknowingly bases land use approvals on an inadequate cleanup plan. 
Which lead agency is appropriate for a given site or contamination issue is not specified in current law.  A developer may choose DTSC or 
the RWQCB as the agency they prefer to work with, rather than have the public interest dictate the lead agency.  
In the case of the Zeneca/Campus Bay site in Richmond, part of the site is marsh land, and part is planned for development.   The marsh cleanup began separately from the cleanup of the upland portion of the site, under RWQCB lead.  Because of this artificial division of the property cleanup, inadequate consideration was given to effects of leaving contaminated soil on site, potential future use of site, and potential exposures to people living and working on site during the cleanup process.
At some point between the first phase of the marsh cleanup and the final phase, the proposed use of the upland portion changed from light industrial to residential.  The cleanup plan of the upland portion had not been designed to address residential use of the property.  Neither the developer, the City of Richmond nor its Redevelopment Agency, asked for a re-assessment of the cleanup plan given the change in the proposed use of the property.  Instead, the developer submitted a proposed plan to the Regional Board suggesting the use of permanent fans to eliminate toxic fumes from the proposed homes.  It took a dedicated group of citizens, concerned about their health and the health of the neighborhood to bring this situation to the public’s attention.  After DTSC was brought in to consult on the site, many of the citizens’ concerns were confirmed.   Now a unanimous Richmond City Council has petitioned Cal/EPA to facilitate DTSC taking over the entire contaminated area.  Even though it is clear that DTSC should be managing the entire site, full transfer has not yet occurred, causing confusion for everyone.  
WHAT THIS BILL WOULD DO

This bill, AB 1360, would end confusion as to who is in charge at sensitive sites with complex cleanups that will leave behind a potential of human health risk.  It would mandate that the Department of Toxic Substances Control regulate the cleanup at sites proposed for development which meet both of these two criteria: 
a) The proposed use for the site is residential, a day care center or a hospital; and 
b) The site contains past or present hazardous substances which may endanger human health and therefore requires deed restrictions. 
This bill is not intended to impact a large number of sites.  School sites are already under DTSC supervision through other legislation.  Many sites which are contaminated are not proposed for residential use, day care centers, or hospitals because developers realize the problems involved.  But there are some situations where contaminated sites are in locations such that residential development is economically viable.  Before the site is so developed, the site must be deemed safe for long-term human habitation.
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